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September 16, 2014

Mr. Kenyen R, Brown

United States Attorney
Southern District of Alabama
Riverview Plaza

63 So. Royal Street, Suite 600
Mobile, AL 36602

Re: Written Ethical Inquiry

Mr. Brown,

[ 'am writing in response to your letter dated September 10, 2014, requesting an
ethics opinion from this office. A copy of your letter is attached hereto for reference
purposes. In response to your request, I am providing you the following which is an
informal opinion of the Office of General Counsel and is not binding on the Disciplinary
Commission of the’ Alabama State Bar,

As ] understand, your office intends on establishing an ex-offender mentorship
program where community members, including attorneys, will serve as the mentors.
Mentors will be advised that they are not responsible for reporting on-going or
proposed illegal conduct by their mentee to law enforcement. You seek an opinion
from this office that Alabama licensed attorneys do not have an ethical obligation to
report illegal conduct of their mentee. The rule applicable to your question, in part, is
Rule 1.6, Ala. R. Prof. C., which provides as follows:

Rule 1.6
Confidentiality of Information

(a) A lawyer shall not reveal informatjon relating to representation of a
client unless the client consents after consultation, except for disclosures
that are impliedly authorized in order to carry out the representation, and
except as stated in paragraph (b).
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(b) A lawyer may reveal such information to the extent the lawyer
reasonably believes necessary:

(1) To prevent the client from committing a criminal act that the lawyer
believes is likely to result in imminent death or substantial bodily harm; or

(2) To establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the
client was involved, or to respond to allegations in any proceeding
concerning the lawyer's representation of the client,

Pursuant to Rule 1.6, an attorney may not disclose confidential information regarding a
client except in certain circumstances as set out in paragraph (b) of the rule.
Additionally, the exceptions in paragraph (b) are permissive in nature and not
mandatory, As such, while the attorney may disclose confidential information in
accordance with Rule 1.6(b), the attorney is not required to do so and would have no
affirmative duty to disclose the mentee’s illegal conduct.

However, please note that while the attorney would not have an affirmative duty
to report the mentee’s illegal conduct, the attorney could be required to disclose such
information if subpoenaed to testify or ordered to do so by a court. The relationship
between the attorney mentor and ex-offender mentee may not be considered an
attorney-client relationship since the purpose of the relationship is not centered on the
provision of legal services. As such, a court could find that because there was not an
attorney-client relationship, the attorney mentor may be required to give testimony

regarding the ex-offender and any statements made by the ex-offender to the attorney
mentor,

As such, it may be advisable for the attorney mentor to advise his or her mentee -
that statements made to the attorney mentor may not be protected by the attorney-client
privilege and confidentiality under Rule 1.6 and that the attorney mentor may be
compelled by a court to disclose such statements made by the ex-offender,

Additionally, although unlikely, an attorney mentor would have an obligation to
report misconduct of a mentee to the Alabama State Bar if the mentee were an Alabama

licensed attorney. Such a reporting obligation is required under Rule 8.3, Ala. R. Prof.
C.
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I'hope this answers your question, If you have any further questions, please feel
free to call me.

Sincerely,
I
W -t
eremy McIntire
Assistant General Counsel

JTWM/s




